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							General terms and conditions of DAKO GmbH
I. Scope of application
The following General Terms and Conditions as amended from time to time shall apply to all quotations, deliveries and services furnished by DAKO GmbH (hereinafter “DAKO”). The general terms and conditions of the Ordering Party / Customer shall apply only to the extent DAKO expressly agrees thereto in writing. Even if DAKO is silent thereon on or does not object expressly to such terms and conditions, DAKO will not, either wholly or in part, subject itself to any terms and conditions of Ordering Party / Customer.
II. Contract
All quotations of DAKO are subject to change and non-binding. A contract shall only be deemed to have entered into if DAKO confirms the order in writing or if DAKO begins processing the order. In the event of non-performance of the contract for reasons Ordering Party / Customer is responsible for, DAKO may charge 15 per cent of the order value. All deliveries and services are subject to the condition that Ordering Party / Customer acknowledge the General Terms and Conditions of DAKO as legally binding.
Delivery; delivery dates; delay
1. Compliance with delivery dates presupposes the timely receipt by DAKO of all documents, required approvals and releases, in particular of plans, to be supplied by Customer as well as fulfillment of any agreed payment terms and of any other obligations by Ordering Party / Customer. If such requirements are not fulfilled in time, the delivery period will be extended for a reasonable period of time; this shall not apply if DAKO is responsible for such delay.
2. If a delay is due to force majeure, such as mobilization, war, riot or similar events, as for example strike and lock-out, the delivery period will be extended for a reasonable period of time. The same applies in case deliveries to DAKO are delayed or incorrect.
3. If DAKO is in default, Ordering party – if Ordering party can prove that it has suffered a damage as result thereof – may demand, for each full week of delay, compensation in the amount of 0.5 per cent of the price of the part of the delivery which cannot be put into operation to serve its purpose due to the delay; the compensation will, however, not exceed 5 per cent of such price.
4. Claims to compensation of Ordering Party / Customer for delay of delivery as well as claims to compensation in lieu of performance exceeding the limits set forth under 3. hereof shall be excluded in all cases of delayed delivery, even after expiry of any delivery deadline granted to DAKO. This shall not apply to the extent strict and mandatory liability applies in cases of wilful intent, gross negligence or for injury to life, body or health. Ordering Party / Customer may – within the scope of legal provisions – withdraw from the contract only to the extent DAKO is responsible for the delay of delivery. The above regulations do not reverse the burden of proof to the disadvantage of Ordering party / Customer.
5. Ordering Party / Customer is obliged to declare, upon request of DAKO and within a reasonable period of time, whether Ordering Party / Customer withdraws from the contract due to the delay of delivery or if it insists on the performance of the delivery.
6. If dispatch or delivery is delayed at the Ordering Party’s / Customer’s request by more than one month after advice of readiness for dispatch was given, Ordering Party / Customer may, for each month commenced, be charged storage costs in the amount of 0.5 per cent of the price of the items to be delivered; the overall amount will, however, not exceed 5 per cent of such price. The contracting parties are at liberty to prove that storage costs are higher or lower.
7. The products are subject to changes at the manufacturer’s site. Moreover, DAKO is entitled to deliver changed or adapted products that deviate from the order placed by Ordering Party / Customer if the characteristics of the product are similar or superior. The right to partial deliveries and to their invoicing is expressly reserved by DAKO. If DAKO accepts returned goods ordered or purchased in error, DAKO will charge a service fee covering the expenses of DAKO; the minimum amount of such service fee will be 5 per cent of the value of the goods. If Ordering Party / Customer commissions DAKO to implement third-party software or third-party data, Ordering Party / Customer will indemnify and hold harmless DAKO against any rights of third parties.
8. The return of software products cannot be accepted if the product packaging (including CD bags) has been opened or if DAKO has furnished such software products specifically upon Customer’s request.
9. The Seller reserves the right to withdraw from the contract in the event of incorrect or improper self-supply. This only applies if the Seller is not responsible for the non-supply and if he has concluded a concrete hedging transaction with the supplier. The Seller shall make all reasonable efforts to obtain the goods. In case of non-availability or partial availability of the goods he shall inform the Client and grant him immediately counterperformance.
III. Transfer of risk
1. The risk, also in cases of carriage paid delivery, shall pass to Ordering Party / Customer as follows:
a. deliveries without installation or assembly: as soon as the goods are ready for dispatch or as soon as they are collected. Upon request of and at the cost of Ordering party, DAKO will insure deliveries against customary transport risks;
b. deliveries including installation or assembly: on the day of taking delivery at the Ordering Party’s / Customer’s site or, if agreed, after a flawless test run.
2. If the dispatch, delivery, the start, the conduction of installation or assembly, the taking delivery of the goods at the Ordering Party’s / Customer’s site or the test run is delayed for reasons Ordering Party / Customer is responsible for or if DAKO is in default of acceptance for other reasons, the risk shall pass to Ordering Party / Customer.
3. If software is provided via electronic communication media (e.g. via Internet), the risk shall pass to Ordering Party / Customer as soon as the software leaves the area of influence of DAKO (e. g. when being downloaded).
IV. Prices and terms of payment
All prices quoted are net prices plus applicable legal value added tax and subject to change. Prices are quoted ex works excluding packaging. DAKO will charge the price in EUR according to the price list as at the date of order confirmation or, if there is no order confirmation, as at the day on which the goods are collected or dispatched. If the procurement costs of third party products (regardless of the delivery term) turn out to be considerably higher for DAKO after order confirmation and prior to delivery (e.g. due to changes in exchange rates) or if there is a considerable increase in manufacturer prices, DAKO is entitled to adjust its prices accordingly. Ordering party may – excluding any further rights – withdraw from the contract to the extent DAKO is able to cancel third party delivery contracts with the manufacturer without penalties. Increases by 7.5 per cent and more are deemed to be considerable increases. Fixed prices shall be agreed in writing and expressly as fixed prices; in such cases, too, fixed prices do not apply to repeat orders and not to (any) subsequent change to delivery quantities and terms made by Ordering Party / Customer.
Payments shall be made without any deductions or charges to DAKO’s account. Ordering Party / Customer may set off payments only against claims that are undisputed or established as final and absolute.
Discount deduction is excluded, unless expressly otherwise agreed in writing. Cheques are only accepted on account of performance. Bills of exchange are not accepted. If payment is made after the due date or if there is a default of payment, DAKO will be entitled to charge default interest at 8 per cent above the applicable base interest rate without further reminder. The right to claim compensation for default in excess thereof shall remain unaffected. In addition to the default interest, a lump sum in the amount of 5.00 EUR will be charged for the reminder costs incurred. DAKO is entitled to set off payments against older debts of Ordering party / Customer, notwithstanding any provisions to the contrary in the terms and conditions of Ordering Party / Customer. In doing so, DAKO will initially set off payments against principal performance in arrears and then against costs and interest payments in arrears. DAKO is entitled to check the Ordering party‘s / Customer‘s solvency in accordance with the customary practice. In case of any doubt regarding Party’s / Customer’s solvency or if circumstances and information gathered show that the economic situation of Ordering Party / Customer is bad, DAKO is entitled to revoke any payment terms granted and to make further deliveries only against prepayment or cash on delivery. All receivables will fall immediately due and payable, in particular if Ordering Party / Customer is in default with any payment, fails to honour cheques or other rights or revokes direct debit authorisations granted. Setting off counterclaims or asserting a right of retention due to counterclaims that are not acknowledged by DAKO or that are not established as final and absolute are excluded. Any right to refuse performance or any right of retention against DAKO is excluded if Ordering Party / Customer is a merchant, too.
V. Retention of Title
1. DAKO retains title to the goods delivered (goods subject to retention of title) until any and all of DAKO’s claims against Ordering Party / Customer arising from the business relationship are satisfied. As soon as the value of all security interests DAKO is entitled to exceeds the amount of all secured claims by more than 20 per cent, DAKO will, upon request of Ordering Party / Customer, release the corresponding part of its securities.
2. As long as the goods are subject to retention of title, Ordering Party / Client is not allowed to pledge the goods or to transfer them by way of security, and their resale is only allowed to resellers in the ordinary course of business and on condition that the reseller receive payment from its customer or retain title to the goods until its customer has fully satisfied its payment obligations.
3. a) If Ordering Party / Customer resells goods subject to retention of title, Ordering Party / Customer hereby assigns to DAKO Ordering Party’s / Customer’s future claims arising out of such resale, including any ancillary claims – including balance claims, if any – by way of security, and no further special declaration will be necessary. If the goods subject to retention of title are resold together with other items and no individual price is fixed for the goods subject to retention of title, Ordering Party / Customer hereby assigns to DAKO the portion of the overall claim that corresponds to the price of the goods subject to retention of title invoiced by DAKO; such claim shall have priority over any other claim.
3. b) If DAKO can substantiate a legitimate interest, Ordering Party / Customer shall provide any information needed to assert DAKO’s rights against the customer and hand over any documents needed.
3. c) Ordering Party / Customer is entitled to collect the assigned receivables arising out of the resale unless such entitlement is revoked. DAKO may revoke for cause the entitlement of Ordering Party / Customer to collect such receivables, in particular in case of payment default, cessation of payment, initiation of an insolvency proceeding, bill protest or if there is any other good reason to believe that Ordering Party / Customer is insolvent. Additionally, DAKO may, after prior warning to disclose the assignment by way of security and/ or to exploit the receivables assigned and after granting a reasonable deadline, disclose the assignment by way of security, exploit any receivables assigned and request Ordering Party / Customer to disclose towards the customer the assignment by way of security.
4. a) Ordering Party / Customer may process, transform and combine the goods subject to retention of title with other items. The processing, transforming or combining shall be done for DAKO. Ordering Party / Customer will hold the new item for DAKO exercising the due care and diligence of a prudent merchant. The processed, transformed or combined items shall be deemed to be goods subject to retention of title.
4. b) If any goods subject to retention of title are processed, transformed or combined with items that do not belong to DAKO, DAKO will be entitled to co-ownership in the new item on a pro-rata basis in accordance with the value of the processed, transformed or combined goods subject to retention of title at the time when the goods subject to retention of title were processed, transformed or combined with such other items. If Ordering Party / Customer acquires sole ownership of the new item, DAKO and Ordering Party / Customer agree that Ordering Party / Customer grants DAKO co-ownership of the new item arising out of such processing, transformation or combination on a pro-rata basis according to the value of the processed, transformed or combined goods subject to retention of title as at the time when the goods were processed, transformed or combined.
4. c) If Ordering Party / Customer resells the new item, Ordering Party / Customer hereby assigns to DAKO by way of security any claim arising out of the resale Ordering Party / Customer may have against the customers, such claims shall include all ancillary rights, and no further special declaration will be needed. The assignment refers only to the amount corresponding to the value of the processed, transformed or combined goods subject to retention of title invoiced by DAKO. The part of the claim assigned to DAKO shall have priority over any other claim. With regard to the entitlement to collect any receivables and the conditions of revoking such entitlement, 3. c) hereof shall apply accordingly
4. d) If Ordering Party / Customer combines the goods subject to retention of title with real estate or with movable things, Ordering Party / Customer hereby also assigns to DAKO by way of security any claims of Ordering Party / Customer arising from the payment for the combination and any ancillary right on a pro-rata basis according to the value of the combined goods subject to retention of title at the time when the goods were combined, and no further declaration will be needed.
5. Ordering Party / Customer shall inform DAKO immediately of any pledge, attachment or of other court orders or intervention of third parties.
6. If Ordering Party / Customer culpably violates material contractual obligations, in particular if it defaults on its payment obligations, DAKO, after sending a reminder, is entitled to redemption. Ordering Party / Customer is obliged to hand over the goods. The redemption and / or assertion of the retention of title or the pledging of the goods delivered by DAKO shall not be deemed to be a withdrawal from the contract unless DAKO declares so expressly. After prior warning, DAKO is entitled to use the redeemed goods subject to retention of title and to satisfy its claims setting off its receivables against the sales price.
VI. Liability
1. The liability of DAKO is limited to damages whose occurrence could be foreseen upon entering into the contract considering the circumstances known at the time. DAKO is not liable for indirect damages, consequential damages caused by a defect, property damage or loss of profit arising from the use of the products unless such damage is caused by a grossly negligent violation of the contract on the part of DAKO.
2. Ordering Party / Customer shall take any and all necessary and reasonable measures to avoid or limit damage caused by the Software. In particular, Ordering Party / Customer shall ensure protection and regular backup of programmes and data. To the extent Ordering Party / Customer culpably violates this obligation, DAKO is not liable for the consequences of this violation, in particular DAKO is not liable for the retrieval of lost or damaged data or programmes. The above regulation does not reverse the burden of proof.
3. Ordering Party / Customer is solely responsible for the choice of the software programme with regard to the hardware compatibility and the specification it wishes.
VII. Acceptance
Ordering Party / Customer must not refuse acceptance of deliveries because of insignificant defects.
VIII. Material defects
DAKO warranties that the products provided under the contract are free from defects. The partners are aware of the fact that the state-of-the-art technology does not allow to exclude errors of the software under all conditions of use. Returning the goods in case of notifications of defects is not permissible without prior written consent of DAKO. Permitted returns of goods are given a return number by DAKO which the Customer must indicate on the returned goods. In case of returned goods, the risk shall pass to DAKO only upon the proper acceptance of the goods in the storehouse of DAKO. In the case of third-party products, specifications of the software are definitions of the contractual object given by the manufacturer and by the authors, and they are therefore no covenant under warranty law made by DAKO.
DAKO is liable for material defects as follows:
1. All parts or services having a material defect shall, at the option of DAKO, be remedied, replaced or re-performed at the cost of DAKO, if the cause of the defect was already present upon transfer of risk.
2. Claims to cure shall become statute-barred 12 months after the statutory commencement of a limitation period; the same applies to the withdrawal from the contract and the reduction of purchase price. This term does not apply to the extent German provides for longer terms as in section 438 (1) 2. (buildings and things used for buildings), section 479 (1) (recourse claim) and 634a (1) 2. (defects of a building) of the German Civil Code (BGB) in case of wilful intent, fraudulent concealment of the defect and the non-compliance with warranted quality. The legal provisions regarding suspension of expiry of limitation, suspension and new commencement of the limitation period shall remain unaffected.
3. Ordering Party / Customer shall make any notification of defects immediately and in writing. As soon as a defect occurs, the works on the goods and their processing shall be stopped immediately.
The notification of defects shall describe the defect, and, in case of software, the corresponding data processing surrounding as detailed as possible.
4. In case of a notification of defects, Ordering Party / Customer may retain payments up to the amount that is in an appropriate proportion to the material defects. Ordering Party / Customer may retain payments only if a notification of defects has been made the justification of which is not dubious. Ordering Party / Customer is not entitled to retention if its claim arising from a defect has become statute-barred. If the notification of defects is not justified, DAKO is entitled to request Ordering Party / Customer to reimburse to DAKO any expenses incurred.
5. A material defect of the Software is a deviation from the specification that is proved by Ordering Party / Customer and that can be reproduced. There is, however, no material defect, if such defect does not occur in the last version of the Software provided to Ordering Party / Customer and if its use is acceptable to Ordering Party / Customer.
6. DAKO shall be granted a reasonable term to remediate the material defect.
If the good has a material defect, DAKO shall initially be granted an appropriate term to conduct supplementary performance. DAKO may, at its option, choose the type of cure.
The cure through removal of the material defect of the software shall be conducted as follows:
a) DAKO will provide a new update or a new upgrade of the Software as replacement to the extent such replacement exists at DAKO’s site or to the extent it can be obtained with reasonable effort and expense. If DAKO has granted to Ordering Party / Customer a multi-user licence, Ordering Party / Customer may make copies of the update or upgrade version provided as replacement, and such number of copies shall correspond to the number provided for under the multi-user licence.
b) Until DAKO provides an update or an upgrade, DAKO will provide to Ordering Party / Customer an interim solution to bypass the material defect to the extent this is possible with appropriate effort and expense and to the extent Ordering Party / Customer, due to the material defect, can no longer work on tasks allowing no delay.
c) If a recording medium or any documentation is defective, Ordering Party / Customer may request DAKO only to replace such recording medium or documentation with a recording medium or documentation free from defects.
d) Remediation of the material defect shall be conducted, at the option of DAKO, at the Ordering Party’s / Customer’s site or at DAKO’s site. If DAKO chooses to remediate the material defect at the Ordering Party’s / Customer’s site, Ordering Party / Customer shall provide to DAKO hardware and software as well as other operating states (including required computing time) together with qualified operating staff. Ordering Party / Customer shall provide DAKO with any documents and information existing at the Ordering Party’s / Customer’s site which is needed to remediate the material defect.
7. If the supplementary performance fails, Ordering Party / Customer may – without prejudice to compensation claims, if any, in accordance with 11. hereof,– withdraw from the contract or reduce the price.
8. There are no claims for defects if
	the deviation from the agreed quality is insignificant,
	the use is only insignificantly impaired,
	there is wear and tear,
	the defects are the consequence of incorrect or negligent treatment, overuse, unsuitable operating materials, defective construction works, unsuitable building ground,
	the defect is caused by external influences that are not provided for in the contract,
	Ordering Party / Customer or third parties make changes or conduct unprofessional maintenance work,
	Ordering Party / Customer or a third party extends the software beyond the interface intended for such purpose by DAKO
	the provided Software is incompatible with the data processing surrounding used by Ordering Party / Customer.

There will be no warranty either if any serial number, type designation or similar designations are removed or made illegible.
9. Claims of Ordering Party / Customer for any expenses necessary for the supplementary performance, in particular costs of transport, travel, work and material, are excluded to the extent such expenses increase because the delivered item has been brought subsequently to another place which is not the premises of Ordering Party / Customer, unless such new location corresponds to its intended use.
10. Recourse claims of Ordering Party / Customer against DAKO pursuant to section 478 of the German Civil Code (BGB) (recourse of the entrepreneur) exist only to the extent Ordering Party / Customer and its customer has made no agreement exceeding the statutory claims for defect. Regarding the scope of the recourse claims of Ordering Party / Customer against DAKO pursuant to section 478 (2) of the German Civil Code (BGB), no. 8. hereof shall apply accordingly.
11. Compensation claims of Ordering Party / Customer for material defect are excluded. This shall not apply in case of fraudulent concealment of the defect, non-compliance with warranted quality, injury to life, body, health or freedom and in case of wilful or grossly negligent breach of duty on the part of DAKO. The above regulations do not reverse the burden of proof to the disadvantage of Ordering party / Customer. Further claims for material defects of Ordering Party / Customer or claims other than those listed in art. IX. hereof are excluded.
If the software is provided on a temporary basis, only 1., 3., 5., 6. and 8. shall apply accordingly; 7. shall apply on condition that the right to withdrawal is replaced with the right to termination without notice.
IX. Industrial property rights and copyrights; defective titles
1. Unless otherwise agreed, DAKO is obliged to perform delivery only in the country of the delivery address and free from any industrial property rights and copyrights of third parties (hereinafter: property rights). If a third party asserts justified claims against Ordering Party / Customer for violation of property rights through deliveries conducted by DAKO and used in accordance with the contract, DAKO will be liable towards Ordering Party / Customer within the term provided for in art. VIII. 2. hereof, as follows:
a) DAKO will, at your option and at your cost, obtain the right to use the deliveries concerned, or change such deliveries in a manner that no property right is violated or replace the deliveries. If DAKO cannot do these things under reasonable conditions, Ordering Party / Customer is entitled to execute the right to withdraw from the contract or to reduce the price provided by law.
b) The obligation of DAKO to damage compensation is subject to art. XI. hereof
c) The above obligations of DAKO exist only to the extent Ordering Party / Customer informs DAKO immediately about any claims asserted by a third party, and to the extent Ordering Party / Customer does not acknowledge a violation and DAKO has sole control over any and all actions of defence and settlement negotiations. If Ordering Party / Customer stops using the delivery in order to mitigate damage or for other good reason, it is obliged to inform the third party that stopping the use shall not be deemed to be an acknowledgement of a property right violation.
2. Claims asserted by Ordering Party / Customer are excluded to the extent Ordering Party / Customer is responsible for the property right violation.
3. Moreover, claims asserted by the Ordering Party / Customer are excluded to the extent the property right violation is caused by special requirements made by Ordering Party / Customer or by an application not to be foreseen by DAKO, or if Ordering Party / Customer makes changes to the delivered items or uses them together with products not delivered by DAKO.
4. In the case of property right violations, the provisions of art. VIII. 4., 6. und 10. hereof shall apply accordingly to the claims of Ordering Party / Customer set forth under 1. a.
5. If any further defective titles exist, the provisions of art. IX. hereof shall apply accordingly.
6. Any further claims and any claims other than the claims set forth in this art. X. hereof asserted by Ordering Party / Customer for defective title against DAKO and its agents are excluded.
X. Impossibility of performance; adaptation of the contract
1. To the extent delivery is impossible, Ordering Party / Customer is entitled to claim damage compensation, unless DAKO is not responsible for such impossibility. The claim to damage compensation of Ordering Party / Customer shall, however, be limited to 10 per cent of the value of the part of the delivery that could not be put into operation and serve its purpose due to the delay. Such limitations shall not apply to cases of strict liability, i.e. for gross negligence or injury to life, body or health. The above regulations do not reverse the burden of proof to the disadvantage of Ordering party / Customer. The right of Ordering Party / Customer to withdraw from the contract shall remain unaffected.
2. If unforeseeable events for the purpose of art. III. 2. hereof considerably change the economic significance or the contents of the delivery or have considerable impact on the operations of DAKO, the contract will be appropriately adapted thereto and in good faith. To the extent such adaptation is economically not acceptable, DAKO is entitled to withdraw from the contract. If DAKO wishes to exercise its right to withdrawal, it shall, after becoming aware of the significance of the event, inform Ordering Party / Customer thereof immediately, even if an extension of the delivery period has initially been agreed with Ordering Party / Customer.
XI. Further damage compensation claims, statute of limitation
1. Any damage compensation claim asserted by Ordering Party / Customer, irrespective of its legal foundation, in particular for violation of obligations arising from the contractual obligations and in tort, are excluded.
2. This shall not apply to the extent liability is strict and statutory, for example under the German Product Liability Act (Produkthaftungsgesetz), in cases of wilful intent, gross negligence, in cases of injury to life, body or health or for the violation of material contractual obligations. The damage compensation claim for violation of material contractual obligations is, however, limited to foreseeable damages that are typical of this type of contract unless there is liability for wilful intent, gross negligence, injury to life, body or health. The above regulations do not reverse the burden of proof to the disadvantage of Ordering party / Customer.
3. Any damage compensation claims of Ordering Party / Customer shall become statute-barred after the statute of limitation applicable in accordance with art. VIII. 2. hereof has elapsed. The same shall apply to claims of Ordering Party / Customer in connection with measures taken to prevent damage (e.g. product recall campaigns). In the case of damage compensation claims under the German Product Liability Act (Produkthaftungsgesetz), the statutory provisions pertaining to the statute of limitation shall apply.
XII. Export
The delivered products may contain technologies and software which are subject to the applicable export control regulations of the Federal Republic of Germany and to the export control regulations of the Unites States of America or of the countries to which the products are delivered or where they are used. Ordering Party / Customer commits itself to comply with such provisions. In accordance with the export regulations listed above, the products must, in particular, not be delivered or licenced to defined users or to or in defined countries that are involved in activities connected to weapons of mass destruction or to genocide. Ordering Party / Customer declares that it is aware of the fact that the export control regulations provide for various restrictions depending on the goods purchased and that such provisions are subject to regular amendments, and Ordering Party / Customer declares that, prior to any export or re-export of the product, it will consult the regulations as amended at that time. If any export regulation is violated, DAKO is entitled to withdraw from the contract.
XIII. Secrecy
DAKO and Ordering Party / Customer will keep confidential any commercial or technical trade secret of the other contractual party which they have acquired or which they will acquire in connection with the business relationship and which are designated as confidential or which are obviously confidential. This obligation to secrecy will outlast the end of the business relationship.
XIV. Applicable law
1. The law of the Federal Republic of Germany shall apply to all legal relationships between the parties under exclusion of the laws governing the international purchase of movable goods. For consumers, this choice of law only applies to the extent that the granted protection is not withdrawn by mandatory provisions of the law of the country, in which the consumer has his habitual residence.
2. Furthermore, this choice of law regarding the right to cancel does not apply to consumers, who are not nationals of a member state of the European Union at the time of concluding the contract and whose exclusive domicile and delivery address is located outside of the European Union at the time of concluding the contract.
XV. Place of jurisdiction
1. If the Ordering Party / Customer is a businessman, a legal entity of public law or a separate estate under public law with its seat in the territory of the Federal Republic of Germany, the Seller’s place of business shall be the sole place of jurisdiction for all legal disputes arising from this contract.
2. If the Ordering Party / Customer is domiciled outside the territory of the Federal Republic of Germany, DAKO’s place of business shall be the sole place of jurisdiction for all legal disputes arising from this contract provided that the contract or claims from the contract can be assigned to the Ordering Party / Customer professional or commercial activities.
3. In any event however, regarding the aforementioned cases DAKO is entitled to call the court responsible for the seat of the Ordering Party / Customer.
XVI. Final provisions
1. Neither party shall be entitled to assign, sub-agreement, transfer or dispose of any of its rights or obligations under the Agreement, in whole or in part, without the prior written consent of the other party, save that DAKO shall be entitled to assign, sub-agreement, transfer or dispose of its rights and obligations under the Agreement, in whole or in part, to Affiliates without the prior consent of the Customer provided that, if the whole of the Agreement is to be transferred to an Affiliate, such Affiliate shall be similarly solvent to DAKO.
2. Should individual provisions of this Agreement be or become invalid or unenforceable, this shall not affect the validity of the Agreement as a whole, nor the validity of the article or paragraph containing the relevant provision or other provisions of the Agreement.
3. To the extent that the other provisions are not affected, the parties shall use reasonable endeavours to agree within a reasonable time such lawful and reasonable modifications to the Agreement as are necessary to achieve as far as possible the same effect as would have been achieved by the article or the part of the article in question.
4. In the case of continuing obligations, DAKO reserves the right to amend these Terms and Conditions at any time if this is necessary for valid reasons, in particular due to a change in the legal situation or supreme court rulings, technical changes or further developments, new organisational requirements of mass traffic, regulatory gaps in the Terms and Conditions, changes in market conditions or other equivalent reasons and if this does not unreasonably disadvantage the Customer. Amendments to the Terms and Conditions shall be notified to the Customer in writing or by e-mail at least six weeks before they come into force. The amendments shall become effective if the customer does not object in writing or by e-mail within this period of six weeks (commencing after receipt of the written or textual notification of amendment) and DAKO has drawn the Customer’s attention to this legal consequence in the notification of amendment.
5. In the case of services provided free of charge, DAKO shall be entitled at any time to amend, cancel or replace the Terms and Conditions with other terms and conditions and to make new services available free of charge or against payment.
6. The aforementioned terms and conditions of business and licensing have been acknowledged and recognised by the Customer.
Other terms and conditions of the Customer shall have no effect whatsoever. The respective current version shall apply; inspection/download at https://www.dako.de/en/general-terms-and-conditions/.
7. In the event of any inconsistency between the German version and other language versions of these Terms and Conditions, the German version alone shall prevail.
© 2011 – 2023 DAKO GmbH, Brüsseler Straße 22, 07747 Jena. All rights reserved.
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							Terms and Conditions for DAKOWeb Services
DAKO GmbH hereinafter referred to as DAKO
1. Definitions
“DAKOWeb Services”
includes all TachoWeb Services, Hybrilog Services, pharma2web Services, care2web Services, TachoEU Services and future services of a similar nature; accessible at the relevant service-specific website;
“Agreement”
the agreement between DAKO and the Customer consisting of the Framework Agreement and any schedules thereto, including the service specific Terms and Conditions;
“Master Agreement”
the agreement based on which DAKO provides the DAKOWeb Services to the Customer in accordance with the terms of the Agreement;
“Customer”
the Customer named in the Master Agreement;
“Effective Date”
the date on which the Master Agreement is signed by the Customer;
“Fleet”
the vehicles, assets or persons tracked through the DAKOWeb Services and/or recorded (inventoried) through the DAKO Platform;
“User”
a person authorised by the Customer to access and use the DAKOWeb Services;
“Force Majeure”
any circumstance beyond the reasonable control of the parties which affects the performance of the Agreement, including prolonged instances of traffic, telecommunications or power failures;
“General Terms and Conditions”
these Terms and Conditions for DAKOWeb Services and DAKO GmbH’s General Terms and Conditions, and these Terms and Conditions shall be superseded by services specific Terms and Conditions;
“Initial Term”
the number of calendar months specified in the General Terms and Conditions, the Service Specifications or the Order List, as the case may be;
“Order List”
the attached list of Products ordered;
“Mobile Communications Services”
the mobile electronic communications services used to transmit the data;
“On-Board Unit”
a device listed in the Order List or a device purchased from a third-party supplier, either purchased or rented by the Customer, that can be used to receive Location Data via a GNSS satellite (e.g. NAVSTAR GPS, GLONASS, Galileo) and to send and receive such data and other messages via the Mobile Electronic Communication Services (either automatically according to an established procedure or by manual information retrieval);
“Location Data”
data relating to the geographical position of the Fleet and other messages or data sent to or from the Fleet;
“Employees”
those Employees that the Customer has registered with the relevant DAKOWeb Service;
“Price List”
the prices specified in the Order List;
“Territory”
the area specified in the Order List;
“Affiliate”
any legal entity owned by the party (subsidiary), by which a party is owned (parent) or that is under common ownership as a party (sister). “Owned” for the purposes of this definition means controlling more than 50% of the shares in an entity;
“DAKO”
DAKO GmbH, a private limited liability company with its registered office and business premises in Jena and Dresden, respectively, and companies affiliated with it;
“DAKO Platform”
the IT system with which the DAKOWeb Services are operated;
“Data Protection Laws”
including the General Data Protection Regulation (2016/679/EC, “DS-GVO”), the German Federal Data Protection Act (Bundesdatenschutzgesetz, “BDSG”), if its scope of application is applicable; and any successor laws to the DS-GVO;
“Personal Data”
means any information relating to an identified or identifiable natural person (“Data Subject”); an identifiable natural person is one who can be identified, directly or indirectly, in particular by reference to an identifier such as a name, an identification number, location data, an online identifier or to one or more factors specific to the physical, physiological, genetic, mental, economic, cultural or social identity of that natural person.
2. Scope of application
2.1. These General Terms and Conditions for the DAKOWeb Services apply to and are expressly made the subject matter of the Agreement and all subsequent agreements entered into between DAKO and the Customer in connection with the DAKOWeb Services.
2.2. The applicability of the Customer’s general terms and conditions is hereby expressly excluded.
2.3. Any amendment must be expressly made in writing.
3. Subject matter of the agreement; type and scope of the transfer of use
3.1. The Customer is granted a non-exclusive, non-sublicensable and non-transferable right to use the DAKOWeb Services for fleet evaluation, analysis, optimisation, monitoring and tracking and for reporting, planning and notification purposes.
The Customer acknowledges that DAKO uses services of Webfleet Solutions Sales B.V. (German branch), Inselstraße 22, 04103 Leipzig, Germany in parts of the DAKOWeb Services and also offers them to the Customer for use.
For DAKOWeb Services, which are based on the service “Dedicated Server”, DAKO uses the services of 1&1 IONOS SE, Elgendorfer Str. 57, 56410 Montabaur, Germany.
The rights of use granted to the Customer in this context are limited in scope to the rights of use granted to DAKO by Webfleet Solutions or 1&1 IONOS SE DAKO.
A physical transfer of the software does not take place.
3.2. DAKO provides the Customer with the use of the DAKOWeb Services at the router exit of the DAKO Platform (“Handover Point”). The scope of services of the DAKOWeb Services at the time of the conclusion of the agreement is based on the applicable service descriptions. The software remains on the servers of DAKO at all times. DAKO does not owe the guarantee of the data connection between the transition point and the IT systems of the Customer. It is the responsibility of the Customer to fulfil the technical requirements for the reception of the DAKOWeb Services at the Handover Point and their use.
3.3. The Customer is entitled to use the DAKOWeb Services within the scope and to the extent of the licences purchased.
3.4. It is the Customer’s responsibility to:
i. provide the Fleet with functioning On-Board Units and to ensure the ability of such On-Board Units to establish a connection,
ii. to ensure that it has functional browser software and internet access to the DAKOWeb Services with sufficient transmission capacity,
The Customer undertakes to:
i. inform DAKO without undue delay in written or text form (e-mail or fax) about changes of the company data, especially the invoice address, contact person authorised to give instructions, e-mail addresses, telephone number, complete and correct bank details, VAT identification number or tax number (only for Germany and EU),
ii. enter changes in the affiliation of employees to his company in the respective DAKO Web Services without undue delay,
iii. use software products supplied or made available by the DAKO only in accordance with the applicable licence conditions,
iv. to check the data sent for completeness, readability and plausibility – defects are to be reported to DAKO without undue delay and
v. to maintain the confidentiality of the access data of the relevant system access.
3.5. DAKO does not warrant that NAVSTAR GPS, GLONASS, Galileo or other location services or the Mobile Communication Services will continue to support the functionality offered by the DAKOWeb Services, nor that Customer will be able to successfully use the DAKOWeb Services for the intended use set forth in Article 3.1. This is due to the fact that such use depends in part on circumstances beyond DAKO’s reasonable control, including circumstances for which the Customer is responsible under Article 3.4 or 5.1.
3.6. DAKO reserves the right to change the design of the DAKOWeb web pages and the way in which the tachograph or Location Data is displayed.
DAKO undertakes to:
i. maintain the confidentiality of the Customer’s business secrets towards third parties,
ii. ensure the protection of the data handed over for archiving against unauthorised access by third parties, against loss and destruction, and
iii. perform the DAKOWeb Services with the reasonable technical facilities available.
4. Customer registration, password
4.1. The registration is carried out independently by the Customer or its service provider by creating the required access data, e.g. via the DAKOWeb web pages. Alternatively, for certain components, access can be initially set up by a Customer service representative of DAKO and then transmitted to the Customer.
4.2. The Customer is responsible for the immediate change of the initial password and the definition of the password for the administrator access, as well as the creation of further accesses for employees, if necessary.
Access data must be treated confidentially.
4.3. DAKO reserves the right to delete the initial registration in the Customer database (Company Identifier) after 14 calendar days if DAKO does not have an applicable, legally valid Master Agreement within this period.
4.4. The Customer is responsible and liable for any use of the DAKOWeb Services and/or the relevant Services if the User obtains access to such Services through the Customer’s Access Information, even if the Customer did not consent to or was unaware of such use, unless such use occurs after the expiration of three (3) business days after DAKO receives a written request from the Customer to block access and its Access Information.
5. Transmission of data
5.1. DAKO will provide the Mobile Communication Services necessary for the transfer of data between the On-Board Units and the DAKOWeb Platform. The Customer acknowledges that DAKO will provide these services subject to the performance of third parties providing these services and therefore cannot guarantee:
i. that the Mobile Communications Services will be continuous and available throughout the Territory (for example, due to gaps in network coverage and due to the fact that such providers reserve the right to interrupt their services for maintenance purposes, security purposes, due to governmental orders, etc.);
ii. the speed as such at which data such as tachograph, message or Location Data is transmitted.
5.2. For technical reasons, the On-Board Unit can only transfer data to and from DAKO’s servers.
5.3. DAKO will provide the Customer with a SIM chip (or a technically equivalent device) for each On-Board Unit for which the Customer has acquired a usage licence in connection with the DAKOWeb Services, which the Customer shall use exclusively
i. in combination with the On-Board Unit; and
ii. for the purposes of transferring data between the Fleet or the Company and the DAKOWeb Platform.
5.4. The Customer shall indemnify, defend and hold DAKO and its Affiliates harmless from and against any loss, damage, fines, costs or expenses (including attorneys’ fees) arising out of or in connection with any claim by a third party that the tachograph data or Location Data (or the content thereof) sent from or to the DAKOWeb Platform violates any applicable law or infringes the rights of such third party or is otherwise unlawful against any third party.
5.5. The Customer shall indemnify, defend and hold DAKO and its Affiliates harmless from and against any loss, damage, fines, costs or expenses (including legal fees) arising out of or in connection with any claim by any third party, including without limitation the relevant Mobile Communications Service Provider, that Customer’s use of the SIM Chips (or any technically equivalent device) supplied by DAKO is not in accordance with the Agreement.
6. Charging
6.1. The Customer shall pay DAKO for the provision of the DAKOWeb Services the fees set out in the Price List. The currency used is the Euro (EUR). The fees apply plus
i. value added tax and all other taxes, incidental costs, expenses that may be incurred; and
ii. costs in connection with the purchase, rental or use of the items and services referred to in Articles 3.4 and 5.1 hereof (unless otherwise agreed).
6.2. Charges are fixed for the Minimum Term and may be adjusted by DAKO once in each calendar year thereafter, provided that DAKO gives the Customer at least three (3) calendar months’ notice.
6.3. Unless otherwise agreed, DAKO shall collect all payments by SEPA core direct debit with a pre-notification period of one (1) day.
Individual agreements deviating from this must be in writing.
If a collection is unsuccessful:
i. there is a breach of this agreement by the Customer without the need for a reminder and DAKO’s claims against the Customer become without undue delay due and payable,
ii. Customer shall pay interest from the date of default at the legal rate for legal transactions between entrepreneurs on the outstanding amounts, and all judicial and extrajudicial costs incurred by DAKO in connection with the collection and recovery of the overdue amounts shall be borne by the Customer,
iii. DAKO reserves the right to suspend Customer’s access to and use of the DAKO Web Services until all outstanding amounts (including interest and costs) have been paid; and
iv. The costs of suspension and re-authorisation shall be borne by the Customer.
6.4. All payments to be made by the Customer shall be made without set-off or deduction.
7. Liability
7.1. In the event of a simple negligent breach of essential contractual obligations (cardinal obligations), DAKO’s total liability is limited to the foreseeable damage typical for this type agreement. The parties agree that within the scope of these terms and conditions the agreement-typical foreseeable damage is limited to the net price paid or payable by the Customer in the calendar year preceding the calendar year in which the loss or damage occurred.
7.2. Liability is excluded in all other cases.
7.3. Nothing in this Article 7 or the whole of the Agreement shall limit or exclude DAKO’s liability in respect of loss or damages
i. which are caused by DAKO or one of its legal representatives or vicarious agents intentionally or through gross negligence
ii. arising out of injury to life, body or health of any person caused by DAKO or any of its legal representatives or agents,
iii. for which DAKO is liable due to the German Product Liability Act (Produkthaftungsgesetz) or
iv. due to the absence of a guaranteed quality.
7.4. Claims for compensation of expenses or damages which are not made within twelve (12) months after the end of the year in which the expense or damage occurred and the Customer became aware or should have become aware of DAKO as (possible) infringer are excluded, unless the liability is based on an intentional act, in which case the statutory limitation rules apply.
7.5. Any statutory warranties or other conditions not expressly stated in this Agreement are excluded to the extent permitted by law.
8. Force majeure
In cases of force majeure, such as in particular fire damage, floods, strikes, lawful lockouts and epidemics (including epidemics and pandemics) insofar as a risk level of at least “moderate” is defined by the Robert Koch Institute (Germany), the party affected thereby shall be released from the obligation to deliver or accept for the duration and to the extent of the effect.
The party released from the obligation agrees to do everything reasonable to overcome or circumvent the force majeure in order to be able to fulfil its obligations under the agreement.
The aforementioned principles apply equally in the case of virus attacks and other attacks by third parties on the DAKO platform, insofar as these take place or have taken place despite compliance with the usual care in protective measures.
9. Fair use principle
9.1. By agreeing to these Terms and Conditions for the DAKOWeb Services, the Customer agrees to the fair use principle as set out in Article 9. The aim of the DAKO fair use principle is to ensure great value, high quality and reliability of the DAKOWeb Services.
9.2. Since many customers access the shared network of our DAKOWeb Services at peak times, DAKO has a fair use principle. The vast majority of DAKO’s Customers use the DAKOWeb Services considerately so that the shared network capacity is not overused. Very few of our customers use the DAKOWeb Services inappropriately, for example by running automated systems that generate heavy messaging traffic over the DAKOWeb platform. This leads to high data consumption. As a result of this excessive usage, the quality of DAKOWeb Services suffers for all Users. Through the fair use principle, we regulate inappropriate and/or excessive use and ensure that the DAKOWeb Services can be used by everybody.
9.3. If the Customer regularly uses the DAKOWeb Services inappropriately and/or excessively, and DAKO believes that such use is interfering with the DAKOWeb Services, DAKO will notify Customer and require Customer to change its usage patterns. If the Customer continues to use the DAKOWeb Services inappropriately, DAKO reserves the right to suspend the DAKOWeb Services in whole or in part or to terminate the Agreement unilaterally by written notice to the Customer.
9.4. The principle of fair use applies to all Customers, but will only apply if the Customer is one of a small group of those who use the DAKOWeb Services unreasonably or excessively
10. Data protection
10.1. The parties shall at all times comply with their respective obligations under the Data Protection Laws.
10.2. Without prejudice to the generality of Article 10.1 of these Terms and Conditions for the DAKOWeb Services, the Customer shall ensure that all necessary notices and the appropriate legal basis are in place to enable the transfer of Personal Data to DAKO to the extent permitted by law during the Agreement term and for the purposes set out therein.
10.3. The Parties agree that the Customer will respond to requests from Data Subjects and supervisory authorities regarding the processing of Personal Data.
11. Intellectual property
11.1. All intellectual property rights in the DAKOWeb Services, the DAKOWeb Sites, the DAKO Platform and the Products shall remain vested in DAKO. The use of the Intellectual Property as set out in the Agreement shall not at any time confer on Customer any right, title or interest in or to such Intellectual Property.
11.2. Customer (I) shall not encourage or permit any third party to infringe or compromise DAKO’s Intellectual Property Rights; (II) without prejudice to any other rights of DAKO, shall indemnify DAKO for any loss suffered by DAKO as a result of Customer’s or User’s use of DAKO’s Intellectual Property Rights unless such use is in accordance with the terms of the Agreement; (III) shall not alter in any way the packaging or labelling of any Products supplied by DAKO unless such alterations have been approved in writing in advance by DAKO; (IV) shall not alter, remove, counterfeit or affix a different name to any trademark, logo, design or symbol on any Product or its packaging unless DAKO has consented in writing to such alteration, removal, counterfeiting or affixing; (V) shall not use any trademark to the detriment of the distinctive character or validity or goodwill of DAKO; (VI) must not use the Trademarks, other than in relation to the Products, on or in connection with any other products or services; (VII) must not use the Trademarks in any way in any name, trademark or logo of Customer, whether or not such name, trademark or logo is used in connection with the performance of any Agreement; (VIII) must not use any name, trademark, logo, design or symbol in such a way that it resembles a trademark and confusion and misleading may result; (VIX) must ensure that all references to and use of the trademarks have been approved by DAKO; (X) must not challenge the validity or enforceability of DAKO’s intellectual property rights or its right to use its intellectual property rights.
11.3. If Customer directly or indirectly disputes DAKO’s Intellectual Property Rights or takes any action that jeopardises or restricts DAKO’s right to use the DAKOWeb Services, the DAKOWeb Sites, the DAKO Platform or the Products, or the value of any Intellectual Property Rights associated therewith, DAKO shall be entitled to terminate this Agreement immediately.
11.4. Customer shall refrain from taking any action that, in DAKO’s opinion, is or may in the future be detrimental to DAKO’s business or to the marketing of DAKO’s Products.
12. Term, termination and written form requirement
12.1. The Agreement shall come into force as soon as it has been duly signed by both parties.
Unless otherwise agreed in individual cases, contracts for services of the DAKOWeb Services can be terminated with a notice period of two (2) months to the end of the month.
The effectiveness of the termination of the Agreement requires the timely receipt of the termination notice in text form or in a documented electronic format.
In case of doubt, the Customer bears the burden of proof of the timely receipt of the termination letter by DAKO.
12.2. Each party is entitled, without prejudice to its other rights hereof, to terminate the agreement with immediate effect by written notice of termination if:
i. the other party fails to observe or comply with any material provision hereof, including failure to make or delay in making payments, and such default or breach (if curable) is not cured within twenty (20) calendar days after written notice specifying the breach and requesting that the same be cured,
ii. one of the following events occurs:
a. the existence of a winding-up petition by the other party;
b. the other party is the subject of a winding-up decision or an effective order has been made to wind up the other party;
c. the making of an application for the appointment or assignment of a receiver (including an administrative receiver), administrator, trustee or similar officer in respect of the other party; and
d. appointment of a receiver, administrative receiver, administrator or similar officer over the whole or any part of the other party’s property or undertaking;
e. the other party enters into a comprehensive composition or arrangement with its creditors or an assignment for the benefit of its creditors or similar arrangement;
f. the other party goes into liquidation;
g. the other party ceases to be able to meet its liabilities or otherwise becomes insolvent; or
h. the other party ceases or threatens to cease to carry on business; or
iii. there is a delay or failure to perform under this Agreement for a period exceeding three (3) months resulting from a Force Majeure Event.
12.3. Any amendments or additions shall only be effective if agreed in writing. This shall also apply to any amendment of this written form requirement.
13. Data storage period
13.1. DAKO shall store driver card, tachograph and Location Data transmitted by the Customer on its servers for twelve (12) months as standard.
The data of the “Digital Driver and Vehicle File” are stored in deviation from this without any time limit, unless the customer has set the relevant entity (driver / vehicle) to “inactive”, in which case the resulting storage period is twelve (12) months.
13.2. Any storage period deviating from this term is mentioned in the applicable service descriptions.
13.3. This storage period may be extended at the express request of the Customer against payment of a fee set out in the Price List.
14. Release and deletion of data
14.1. Upon the end of the Agreement, DAKO provides the data created and/or transmitted by the Customer without request one (1) month completely for the Customer for download via the DAKO-platform or the used component. The data will be made available in a delimiter file (csv) or as a tachograph container (ddd) and the data of the “Digital Driver and Vehicle File” in the respective formats uploaded by the customer.
14.2. Alternatively, the Customer has the option of exporting its stored data in full using its admin account until the expiry of the term specified in 14.1.
14.3. Within one (1) month after the end of the Agreement, DAKO will completely delete all data stored by the Customer on DAKO’s servers.
15. Final provisions
15.1. Neither party shall be entitled to assign, sub-agreement, transfer or dispose of any of its rights or obligations under the Agreement, in whole or in part, without the prior written consent of the other party, save that DAKO shall be entitled to assign, sub-agreement, transfer or dispose of its rights and obligations under the Agreement, in whole or in part, to Affiliates without the prior consent of the Customer provided that, if the whole of the Agreement is to be transferred to an Affiliate, such Affiliate shall be similarly solvent to DAKO.
15.2. Should individual provisions of this Agreement be or become invalid or unenforceable, this shall not affect the validity of the Agreement as a whole, nor the validity of the article or paragraph containing the relevant provision or other provisions of the Agreement.
15.3. To the extent that the other provisions are not affected, the parties shall use reasonable endeavours to agree within a reasonable time such lawful and reasonable modifications to the Agreement as are necessary to achieve as far as possible the same effect as would have been achieved by the article or the part of the article in question.
15.4. In the case of continuing obligations, DAKO reserves the right to amend these Terms and Conditions at any time if this is necessary for valid reasons, in particular due to a change in the legal situation or supreme court rulings, technical changes or further developments, new organisational requirements of mass traffic, regulatory gaps in the Terms and Conditions, changes in market conditions or other equivalent reasons and if this does not unreasonably disadvantage the Customer. Amendments to the Terms and Conditions shall be notified to the Customer in writing, by e-mail or via message requiring confirmation in the DAKOWeb Services portal at least six weeks before they come into force. The amendments shall become effective if the customer does not object in writing, by e-mail or by setting a corresponding entry in the portal of the DAKOWeb Services within this period of six weeks (commencing after receipt of the written or textual notification of amendment) and DAKO has drawn the Customer’s attention to the resulting legal consequences in the notification of amendment.
In the case of services provided free of charge, DAKO shall be entitled at any time to amend, cancel or replace the Terms and Conditions with other terms and conditions and to make new services available free of charge or against payment.
15.5. The aforementioned terms and conditions of business and licensing have been acknowledged and recognised by the Customer.
Other terms and conditions of the Customer shall have no effect whatsoever. The respective current version shall apply; inspection/download at https://www.dako.de/en/general-terms-and-conditions/.
15.6. In the event of any inconsistency between the German version and other language versions of these Terms and Conditions, the German version alone shall prevail.
© 2011 – 2023 DAKO GmbH, Brüsseler Straße 22, 07747 Jena. All rights reserved.
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